PART 2-HAZARDOUS WASTE MANAGEMENT ACT OF 1983





68-212-201.  Legislative intent. - (a) In order to protect the public health, safety and welfare, and to provide a coordinated statewide hazardous substance management program, it is declared to be the policy of the state of Tennessee to:

(1)	 Provide a procedure for establishing appropriate sites for the treatment, storage and disposal of hazardous wastes; provided, that such procedures shall not be construed as a state override of local government jurisdiction;

(2)	 Provide funding for the operation of certain hazardous substance management programs by the state of Tennessee;

(3)	 Emphasize alternatives to land disposal of hazardous wastes, as is practicable;

(4)	 Provide for remedial action at certain inactive hazardous substance sites within the state; and

(5)	 Develop a comprehensive plan for hazardous substance site containment and clean up and to develop criteria for establishment of commercial facilities which qualify local governments to receive funds from the responsible waste disposal incentive fund.

(b) The general assembly declares that it is the policy of this state that, wherever feasible, the generation of hazardous waste is to be reduced or eliminated as expeditiously as possible.  Waste that is nevertheless generated should, in order of priority, be reduced at its source, recovered and reused, recycled, treated, or disposed of so as to minimize the present and future threat to human health and the environment. [Acts 1983, ch. 423, § 1; 1988,ch. 578, § 1; T.C.A., § 68-46-201.]



�Compiler's Notes.  For transfer of former ch. 46, parts 1-3 of this title to parts 1-3 of this chapter, see the Compiler's Notes under § 68-212-101.

Acts 1992, ch. 693, § 1 provided that throughout this part, references �to the commissioner or the department of health, health and environment, or public health, are amended to become references to the commissioner or de�partment of environment and conservation.�



	68-212-202.  Definitions. - As used in this part, unless the context otherwise requires:



	(1)	[Deleted by 1994 amendment.]

	(2)	"Hazardous substance" is defined as such term is defined in Section 101 of Public Law 96-510;

	(3)	 "Hazardous substance site" means any site or area where hazardous substance disposal has occurred;

	(4)	"Liable Party" means:

		(A)	The owner or operator of an inactive hazardous substance site;

		(B)	Any person who at the time of disposal was the owner or operator of an inactive hazardous substance site;

		(C)	Any generator of hazardous substance who at the time of disposal caused such substance to be disposed of at an inactive hazardous substance site; or

		(D)	Any transporter of hazardous substance which is disposed of at an inactive hazardous substance site who, at the time of disposal, selected the site of disposal of such substance;

		(E)(i) A liable party does not include a unit of state or local government which becomes an owner or operator of an inactive hazardous substance site by acquiring ownership or control involuntarily through bankruptcy, tax delinquency, abandonment, or other circumstances in which the government involuntarily acquires title by virtue of its function as sovereign, unless such governmental entity has caused or contributed to the release or threatened release of a hazardous substance from the facility;

		
(ii)	A liable party, as provided for in part 4 of this chapter, does not include a person who, without participating in the management of th
e hazardous substance site, holds indicia of ownership primarily to protect a security interest in the site;



		
(ii
i
)	This subdivision (4)(E) shall apply to any site currently listed or listed at any time in the future as a superfund site through rules promulgated by the board, unless liability has otherwise been established through adminis�trative or judicial action; and



	
	
(F)(i) As used in this subdivision (4), 'owner or operator" does not include a person who establishes, by a preponderance of the evidence, that:



	
(a)
 Such person acquired the title to the hazardous substance site after the disposal or placement of the hazardous substance on, in, or at the site;


	
(b)
 At the time the person acquired title to the hazardous substance site, such person did not know and had no reason to know that any hazardous substance which is the subject of the release or threatened release was disposed of on, in or at the site; and


	
(c)
 The person exercised due care with respect to the hazardous substance concerned, taking into consideration the characteristics of such hazardous substance, in light of all relevant facts and circumstances;


	
(ii)
	
To
 establish that such person had no reason to know, as provided in subdivision (4)(F)(i), the person must have undertaken, at the time of acquisition, all appropriate inquiry into the previous ownership and uses of the property consistent with good commercial or customary practice in an effort to minimize liability.  For the purpose of the preceding sentence, the court, presiding authority, or the department of environment and conserva
tion shall take into account any specialized knowledge or experience on the part of such person, the relationship of the purchase price to the value of the property if uncontaminated, commonly known or reasonably ascertainable information about the property, the obviousness of the presence or a likely presence of contamination at the property, and the ability to detect such contamination by appropriate inspection.  The good faith performance of a Transaction Screen Process in material compliance with the version of the ASTM Practice E 1528 in effect at the time of the acquisition, or any successive replacement standard, or a Phase I Environmental Site Assess�ment in substantial and material compliance with the version of the ASTM E-1527 Guideline for Environmental Site Assessments in effect at the time of acquisition, or any successive replacement standard (collectively the 
“
Assessment Standard
”
), that appropriately concludes that no further inves�tigation is required shall create a presumption that the person ordering or authorized to use the Transaction Screen Process or the Phase I Environ
mental Site Assessment has conducted 
“
all appropriate inqui
ry
”
 under this subdivision; and



	
(5)
	
All other terms used in this part are defined as such terms are defined in § 68-212-104. [Acts 1983, ch. 423, § 2; 1991, ch. 169, §§ 1, 2; T.C.A., § 68-46�202; Acts 1994, ch. 890, § 3; 1995, ch. 375, §§ 1, 2.
]







�  Amendments.  The 1994 amendment deleted (1).



  
The 1995 amend
ment, added (4)(E
)(ii)
,redseignated former (4)(E)(ii)
 as (4)(e)(iii)and added (
4)
(F).



�
  Effective Dates.  Acts 1994, ch. 890, § 15. May 9, 1994.

�


	68-212-203.  Remedial action fees. - (a) In addition to any other fees assessed by any law, there is hereby levied a remedial action fee on the generation and management of hazardous waste to be calculated as follows:

	(1) All generators of one thousand two hundred (1200) kilograms or greater per year shall pay an annual fee based on the amount of hazardous waste generated during the prior calendar year:

		(A)	In fiscal year 1994-1995, this fee shall be fifteen cents (15¢) per kilogram; however, the minimum annual fee due from any single generator shall be six hundred fifty dollars ($650) and the maximum annual fee shall be fifteen thousand dollars ($15,000);

		(B)	In fiscal year 1995-1996, this fee shall be seventeen cents (17¢) per kilogram; however, the minimum annual fee due from any single generator shall be six hundred fifty dollars ($650) and the maximum annual fee shall be eighteen thousand dollars ($18,000);

		(C)	In fiscal year 1996-1997, this fee shall be eighteen cents (18¢) per kilogram; however, the minimum annual fee due from any single generator shall be six hundred fifty dollars ($650) and the maximum annual fee shall be twenty thousand dollars ($20,000); and

		(D)	In fiscal year 1997-1998, and each year thereafter, this fee shall be twenty cents (20¢) per kilogram; however, the minimum annual fee due from any single generator shall be six hundred fifty dollars ($650) and the maximum annual fee shall be twenty-two thousand dollars ($22,000);

	(2)	In fiscal year 1994-1995 and each year thereafter, generators that ship hazardous waste excluding hazardous wastewater off-site shall pay an addi�tional annual fee of fourteen dollars ($14.00) for each ton of hazardous waste shipped off-site during the prior calendar year;

	(3)	Generators that ship hazardous wastewater off-site shall pay an addi�tional annual fee based on the amount of hazardous wastewater shipped off-site during the prior calendar year:

		(A)	In fiscal year 1994-1995, this fee shall be five dollars ($5.00) per ton;

		(B)	In fiscal year 1995-1996, this fee shall be six dollars ($6.00) per ton;

		(C)	In fiscal year 1996-1997, and each year thereafter, this fee shall be seven dollars ($7.00) per ton; and

		(D)	 As used in this section, "hazardous wastewater" is wastewater that contains less than one percent (1%) by weight total organic carbon and which also contains less than one percent (1%) by weight total suspended solids;

	(4)	The fees levied by subdivisions (a)(2) and (3) shall also apply to out-of-state generators that treat or dispose of hazardous waste at any commercial facility located in Tennessee.  The commercial facility to which the waste is shipped shall be responsible for collecting this fee and shall remit it to the state.  For the purpose of compensating the commercial facility in account�ing for and remitting this fee, a commercial facility shall be allowed a deduction from the fee due, reported and paid to the department in the amount of two percent (2%) of the amount due.  No deduction from the fee shall be allowed if any such payment is delinquent;

	(5)	 The maximum annual amount of the off-site shipping fees levied by subdivisions (a)(2), (3) and (4) due from any single generator shall not exceed fifty thousand dollars ($50,000);

	(6)	 All persons who are issued a hazardous waste transporter permit pursuant to the Tennessee Hazardous Waste Management Act, compiled in part 1 of this chapter, shall pay an additional annual fee as follows:

		(A)	In fiscal year 1994-1995, this fee shall be five hundred fifty dollars ($550);

		(B)	In fiscal year 1995-1996, this fee shall be six hundred dollars ($600); and

		(C)	In fiscal year 1996-1997, and each year thereafter, this fee shall be six hundred fifty dollars ($650).

	(b)	For the purposes of determining the amount of hazardous waste subject to the fees levied under subsection (a), the following shall be excluded:

	(1)	 Waste which is exempted from regulation or otherwise exempted from assessment of fees in rules adopted by the board including, but not limited to, Rule 1200-1-11-.02(l)(d)(3), Rule 1200-1-11-.01(3)(c), Rule 1200-1-11-.02(l)(a) and Rule 1200-1-11-.04(l)(a)(4)(ii);

	(2)	Waste which is discharged directly to any publicly owned treatment works or any wastewater treatment facility permitted pursuant to Section 402 of the federal Clean Water Act as amended (Pub.  L. No. 92-500) or the Tennessee Water Quality Control Act, compiled in title 69, chapter 3. However, hazardous wastewater shipped off-site to a commercial facility which dis�charges to a publicly owned treatment works or a permitted wastewater treatment facility is not excluded from the original generator's waste volume;

	(3)	Sludge from publicly owned treatment works located in the state;

	(4)	Bottom boiler ash and flyash from incinerators which process solely municipal waste;

	(5)	Hazardous  wastes generated from remediation or corrective actions required by the  Tennessee Hazardous Waste Management Acts of 1977 and 1983 compiled in part 1 of this 

chapter; the Resource Conservation and Recovery Act (42 U.S.C. 6901 et seq.); and the Comprehensive Environmental Response, Compensation and Liability Act (42 U.S.C. 9601 et seq.);

	(6)	Hazardous waste or hazardous waste sludges produced as a result of on-site treatment of hazardous waste.  However, if the waste itself is excluded, the sludge resulting from treatment of such waste cannot be excluded;

	(7)	Wastes which have been recycled on-site or transported off-site to be recycled, as the term "recycled" is defined at 40 CFR 261, including, but not limited to fuel blending, solvent recovery and metals recovery;

	(8)  Hazardous  waste  resulting  from  a  spill  of  hazardous  waste  or  other material which, when spilled, becomes a hazardous waste; and

	(9)	Hazardous wastes resulting from the removal and associated cleanup of an underground storage tank that previously contained a hazardous waste or other material which when discarded, leaked or spilled becomes a hazardous waste.

	(c)	The board shall adopt rules and regulations governing the collection of fees levied under this section, and the records to be maintained in accordance with the provisions of this part.  The rules and regulations shall be promul�gated in accordance with the provisions of the Uniform Administrative Procedures Act, compiled in title 4, chapter 5.

	(d)	The payment of fees levied under this section shall be made to the department of environment and conservation and deposited solely to the credit of the hazardous waste remedial action fund created in § 68-212-204.

	(e)	For fiscal year 1994-1995 and for each fiscal year thereafter, there is appropriated from the state's general fund to the hazardous waste remedial action fund the sum of at least one million dollars ($1,000,000).  This contri�bution must be paid to this fund in total in a new recurring appropriation each year, and shall not include any funds contributed in previous years which have not been expended.  Despite any other law to the contrary, if the general assembly fails to authorize this appropriation in any given fiscal year, the maximum generator fee in that fiscal year 

shall be seven thousand five hundred dollars ($7,500) calculated at the rate of fourteen cents (14¢) per kilogram, the maximum off-site shipment fee shall be seven dollars ($7.00) per ton for hazardous waste, there shall be no fee for hazardous wastewaters, and the maximum transporter fee shall be two hundred seventy-five dollars ($275).

	(f)	At no time shall the maximum unobligated balance in the hazardous waste remedial action fund exceed ten million dollars ($10,000,000).  Fees shall be adjusted downward so that this level is not exceeded.  [Acts 1983, ch. 423, § 3; 1986, ch. 644 §§ 10, 11; 1989, ch. 321, §§ 5-7; 1989, ch. 552, §§ 8, 9; T.C.A., § 68-46-203; Acts 1994, ch. 890, § 4.]



�  Compiler’s Notes.  Section 402 of the Clean Water Act, referred to in this section, is codified as 33 U.S.C. § 1342.�  Amendments.  The 1994 amendment re�wrote this section.�

  Effective Dates.  Acts 1994, ch. 890, § 15.

 May 9, 1994.

�

	68-212-204. Hazardous waste remedial action fund. - (a) There is hereby established within the general fund a special agency  account to be known as the "hazardous waste remedial action fund," hereinafter referred to as the “fund.”

	(b)	Any unencumbered funds and any unexpended balance of this fund remaining at the end of any fiscal year shall not revert to the general fund, but shall be carried forward until expended in accordance with the provisions of this part.

	(c)	Interest accruing on investments and deposits of the fund shall be returned to the fund and remain a part of the fund.

	(d)	All fees, civil penalties and fines collected pursuant to this part shall be deposited in the fund; provided, that no fees collected pursuant to § 68-212-110 shall be deposited in the fund.

	(e)	All funds received by the state pursuant to Section 3012 of the Resource Conservation and Recovery Act as amended, shall be deposited in the fund. [Acts 1983, ch. 423, § 4; T.C.A., § 68-46-204; Acts 1994, ch. 890, § 5.]



�  Amendments.  The 1994 amendment deleted "and all fines and civil penalties collected pursuant to part (1) of this chapter" following “pursuant to this part" in (d).

  Effective Dates.  Acts 1994, ch. 890, § 15.  May 9, 1994.

�

	68-212-205.  Uses of fund. - (a) The fund shall be available to the board and the commissioner for the purposes of identifying and investigating inactive hazardous substance sites for consideration for placement on the list described in § 68-212-206(e) and for investigating and reasonably and safely containing, cleaning up, monitoring and maintaining such sites as provided in this part and as set forth in Section 68-212-224.

	(b)	The commissioner may enter into such contracts and use the fund for those purposes directly associated with identification, investigation, contain�ment and clean up, including monitoring and maintenance prescribed above, including:

	(1)	Hiring of consultants and personnel;

	(2)	Purchase, lease or rental of necessary equipment; and/or

	(3)	Other necessary expenses.

	(c)	Such fund may also be used for matching the funds of any federal agency, pursuant to § 104(c) of Public Law 96-510, to enable the state to receive federal funds to clean up hazardous substance sites, or providing for state financed clean up.

	(d)(1)	Such fund may also be used for any of the following activities:

	  (A)	Provide free, voluntary, confidential, on-site technical assistance to hazardous waste generators to assist them in evaluating their hazardous waste generation and to identify opportunities to reduce generation of hazardous waste and to recycle and reuse that which is generated;

	  (B)	Promote all aspects of the state's waste reduction and pollution prevention program;

	  (C)	Operate the waste reduction information clearinghouse, utilizing existing clearinghouses as much as possible, to provide free information to Tennessee hazardous waste generators about proven measures to reduce hazardous waste generation;

	  (D)	Coordinate an annual governor's award program for companies uti�lizing innovative and exemplary approaches to reducing hazardous waste generation;

	  (E)	Conduct training sessions and workshops and publish reports tar�geted toward specific segments of industry and business in Tennessee to transfer information concerning hazardous waste reduction measures;

	  (F)	Prepare an annual report to the general assembly;

	  (G)	Accept, receive and administer grants, gifts or other funds made available from any source for the purposes of this part;

	  (H)	Provide grants, not to exceed one hundred thousand dollars ($100,000) in the aggregate for any single fiscal year, to generators of hazardous waste to provide seed money to encourage firms to adopt and adapt to more appropriate technologies that provide for a reduction or better treatment of hazardous waste;

	  (I)	Notwithstanding the provisions of subsection (b), provide research grants in the aggregate amount not to exceed one hundred thousand dollars ($100,000) annually to encourage the development of new technology for the reduction or better treatment of hazardous waste; and

	  (J)	Review waste reduction plans prepared pursuant to this chapter;

	(2)	 Grants made pursuant to this subsection shall be made on a competitive basis with appropriate criteria for such competition to be established by the commissioner of environment and conservation.  Such grants shall only be made from interest accruing on investments and deposits of the fund.

	(e)	 [Deleted by 1994 amendment.] [Acts 1983, ch. 423, § 5; 1986, ch. 644, § 12; 1988, ch. 578, § 4; 1990, ch. 754, §§ 13, 14; T.C.A., § 68-46-205; Acts 1994, ch. 890, § 6.]



�  Amendments.  The 1994 amendment deleted (e). The 1995 amendment added the words “and as set forth in Section 68-212-224” to the end of subsection (a) immediately after the word “part” and immediately proceeding the period ending the subsection.



  Effective Dates.  Acts 1994, ch. 890, § 15.  May 9, 1994.

�

	68-212-206.  Powers and duties of commissioner. - (a) In order to effectuate the purposes of this part, the commissioner is authorized to:

	(1)	 Request any liable or potentially liable party to investigate and identify possible inactive hazardous substance sites, and furnish information relating to possible hazardous substances;

	(2)	 Issue an order to any liable or potentially liable party requiring such party to investigate and identify inactive hazardous substance sites;

	(3)	 Issue an order to any liable or potentially liable party requiring such party to contain, clean up, monitor and maintain inactive hazardous substance sites;

	(4)	 Inspect and copy at reasonable times any records, reports, test results, or other information relating to inactive hazardous substance sites;

	(5)  Enter, pursuant to § 68-212-216, any place where hazardous substance or substances which the commissioner has reason to believe may be hazardous, are, may be, or may have been generated, stored, transported, treated, disposed of, or otherwise handled;

	(6)	Inspect and obtain samples of any substance which the commissioner has reason to believe may be hazardous, samples of any containers or labeling for such hazardous substance, and samples of ambient air, waters, or soil at the hazardous substance site or at any other property which must be entered in order to reach the hazardous substance site;

	(7)	Perform or cause to be performed all other actions necessary to carry out the provisions of this part; and

	(8)	Delegate to the director of the division of superfund any of the powers, duties, and responsibilities of the commissioner under this part.



	(b)	In the event that any identified liable party or parties are unable or unwilling to provide for the investigation, identification, or for the reasonable and safe containment and clean up, including monitoring and maintenance, pursuant to an order issued under this section, or no such liable party 

can reasonably be identified by the commissioner, the commissioner may provide for such actions whether or not the site has been listed pursuant to subsection (e).

	(c)	If, at any time, the commissioner, after investigation, finds that an inactive hazardous waste substance site constitutes an imminent, substantial danger to the public health, safety or environment, the commissioner may undertake such actions as are necessary to abate the imminent and substan�tial danger.  Such actions may be taken whether or not the site has been listed pursuant to subsection (e).

	(d)	In selecting containment and clean-up actions, including monitoring and maintenance, under this section, the commissioner shall evaluate reasonable alternatives and select those actions which the commissioner determines are necessary to protect public health, safety, and the environment.  The goal of any such action shall be clean up and containment of the site through the elimination of the threat to the public health, safety, and the environment posed by the hazardous substance.  In choosing the necessary actions at each site, the commissioner shall consider the following factors:

	(1)	The technological feasibility of each alternative;

	(2)	The cost-effectiveness of each alternative;

	(3)	The nature of the danger to the public health, safety, and the environ�ment posed by the hazardous substance at the site; and

	(4)	The extent to which each alternative would achieve the goal of this subsection.

	To the extent practicable, any such containment and clean up, including monitoring and maintenance, shall be consistent with the national contingency plan promulgated pursuant to § 105 of Public Law 96-510.

	(e)	Whenever necessary to protect the public health, safety, or the environ�ment, but at least annually, the commissioner shall propose and the board shall promulgate, in accordance with the provisions of the Uniform Adminis�trative Procedures Act, compiled in title 4, chapter 5, any necessary revisions to the list of those inactive hazardous substance sites within the state that are eligible for investigation, identification, containment, and clean up, including monitoring and maintenance, and that pose or may reasonably be anticipated to pose a danger to public health, safety, or the environment.  An inactive hazardous substance site which has been identified as a solid waste manage�ment unit and is subjected to a requirement for investigation and/or for corrective action pursuant to § 3004(u) of the Resource Conservation and Recovery Act (RCRA) (42 U.S.C. § 6901, et seq.) and which requirements are included in a facility permit issued pursuant to RCRA shall not be proposed by the commissioner for addition to the list of sites eligible for investigation, identification, containment and cleanup under this part.  An inactive hazard�ous substance site listed under this part which subsequently becomes subject to a requirement, as previously described under § 3004(u) (42 U.S.C, § 6901, et seq.) shall be removed from the list by the board pursuant to a proposal which shall be made by the commissioner,

	(f)	 A program of waste reduction and pollution prevention is established in the office of the commissioner of environment and conservation to encourage hazardous waste generators to reduce the volume and toxicity of hazardous waste generated in Tennessee.  The commissioner is authorized to carry out the functions of § 68-212-205(d) as amended. [Acts 1983, ch. 423, § 6; 1986, ch. 644, §§ 13, 14; 1988, ch. 578, § 3; T.C.A., § 68-46-206; Acts 1994, ch. 890, §§ 7-9, 13.1



�  Amendments.  The 1994 amendment substituted “director of the division of superfund” for "director of the division of solid and hazardous waste management" in (a)(8); added “whether of not the site has been listed pursuant to subsection (c)" in (b); in (d), deleted "investigation, identification,” following "In selecting" in the first sentence and following "  To the extent practicable, any such" in the last sentence; and added the second and third sentences in (e).

  Effective Dates.  Acts 1994, ch. 890, § 15. May 9, 1994.

�

68-212-207.	Liability for costs, expenditures, and damages. - 

	(a)	 Whenever a hazardous substance �site is placed on the list of hazardous substance sites pursuant to § 68-212-206(e), or whenever the commissioner otherwise begins to expend money for the investigation, identification, con�tainment or cleanup of a particular site under this part, the commissioner may issue an order to any liable party assessing that party's apportioned share of all costs expended or to be expended.

	(b)(1) In assessing a party's apportioned share, the commissioner may consider equitable factors, including, but not limited to, the following:

	  (A)	Any monetary or other benefit accruing to each liable party from the disposal of hazardous substances upon the site;

	  (B)	 The culpability of each liable party in placing hazardous substances upon the site;

	  (C)	 Efforts of each liable party to restore the land, water, air and all other aspects of the site to its natural condition;

	  (D)	 Any expenditures required by the provisions of this part made by a liable party shall be credited toward that party's share of the cost;

	  (E)	The party's portion of the total volume of hazardous substances at the hazardous substance site;

	  (F)	 The monetary benefit accruing to an owner as a result of the cleanup of the site if, at the time of acquisition of the site, such owner knew or should have known that hazardous substances were previously disposed of at the site; and

	  (G)	 The monetary benefit accruing to an owner as a result of the cleanup of the site if such owner was the owner at the time hazardous substances were disposed of on the property and knew or should have known of such disposal.

	(2)	 Any person against whom an assessment is issued may secure a review of the propriety or amount of such assessment by filing with the commissioner a written petition setting forth the grounds and reasons for the objection and asking for a hearing before the solid waste disposal control board.  Any such assessment shall become final and not subject to review unless the person named therein files such a petition within thirty (30) days after it is received.

	(c)	Any liable party who fails without sufficient cause to properly provide for removal of hazardous substances or remedial action upon order of the commissioner pursuant to this part may be liable to the state for punitive damages in an amount equal to one hundred fifty percent (150%) of the amount of any costs incurred by the fund as a result of such failure to take proper action.  The attorney general and reporter shall recover the punitive damages in an action commenced 

under subsection (b) or in a separate civil action, and such punitive damages shall be in addition to any costs recovered from such liable party pursuant to this part.  Any punitive damages awarded pursuant to this subsection shall be deposited in the fund.

	(d)	No person shall be liable under this part for damages as a result of actions taken or omitted in the course of rendering care, assistance, or advice at the direction of an on-scene coordinator appointed by the commissioner, with respect to an incident creating a danger to public health or welfare or the environment as a result of any release of a hazardous substance or the threat thereof, This subsection shall not preclude liability for damages as the result of gross negligence or 

intentional misconduct on the part of such person.  For the purposes of the preceding sentence, reckless, willful, or wanton misconduct constitutes gross negligence.

	(e)	Each department, agency, or instrumentality of the executive, legisla�tive, and judicial branches of the federal government and the state government shall be subject to, and comply with, this part in the same manner and to the same extent, both procedurally and substantively, as any nongovernmental entity, including liability under this section.

	(f)	No person, including the state, may recover under the authority of this section for any response costs or damages resulting from the application of a pesticide product registered under the Federal Insecticide, Fungicide, and Rodenticide Act. [Acts 1983, ch. 423, § 7; 1986, ch. 644, §§ 15, 16; T.C.A., § 68-46-207; Acts 1994, ch. 890, § 10.]



�  Amendments.  The 1994 amendment rewrote (a) and (b)(1).

  Effective Dates.  Acts 1994, ch. 890, § 15. May 9, 1994.

�

68-212-208.  Authority of counties.  (a) The county executive and four (4) members of the county legislative body appointed by the county executive of the county in which any commercial facility is located may accompany the department upon any site investigation or monitoring inspection.

(b)	The county legislative body of the county in which any commercial facility is located may, by a majority vote of the members to which it is entitled, require that independent monitoring tests be conducted.  Such tests shall be conducted by a laboratory which is certified to conduct tests for safe drinking water by the department of environment and conservation or the federal environmental protection agency under the authority of the Safe Drinking Water Act.  All such tests shall be paid for by such county. [Acts 1983, ch. 423, § 8; T.C.A., § 68-46-208.]



�Compiler's Notes.  Concerning the Safe Drinking- Water Act referred to in subsection (b), the federal act by that name is compiled in U.S.C. in various sections throughout titles 5,

21, and 42, and the Tennessee act of the same name is codified in ch. 221, part 7 of this title.

Section to Section References.  This section is referred to in § 68-212-210.�

	68-212-209.  Liens on property. - (a) Whenever a hazardous substance site is placed on the list of hazardous substance sites pursuant to § 68-212-206(e), or whenever the commissioner otherwise begins to expend money for investigation, identification, containment or clean up of a particular site under this part, the commissioner may file a notice with the office of the register of deeds of the county in which. the property lies.

	(b)(1) Whenever the commissioner expends money to investigate, identify, contain, monitor, maintain or clean up a hazardous substance site pursuant to this part, the commissioner may file a statement of the funds expended in the office of the register of deeds for the county(ies) in which the property lies, which statement shall perfect the lien on the property arising from the notice filed under subsection (a).

	(2)	The lien shall not exceed the lesser of.

	  (A)	The actual amount expended at the site from the hazardous waste remedial action fund; or

	  (B)	The apportioned share of all costs expended (as determined pursuant to § 68-212-207) of the owner of the property on the date of the filing of the notice provided for in subsection (a), after giving full credit for all expendi�tures by property owner(s).

	(3)	 The lien shall be satisfied and discharged upon payment of the amount of such apportioned share.

	(c)	If the property owner is aggrieved by the amount of the lien filed under subsection (a), the property owner may cause another appraisal to be per�formed by an independent appraiser and may submit the matter to the chancery court of the county in which the property is located to determine the appropriate amount of the lien.  A decision of that court may be appealed according to the Tennessee Rules of Appellate Procedure.

	(d)	The lien provided in this section shall be entered in the records of the register of deeds of the county in which the property lies.  Such statements shall constitute a lien upon such property as of the date notice is filed pursuant to subsection (a) and shall have priority from the date of such filing of such notice, but shall not affect, or have priority over, any valid lien, right, or interest in the property duly recorded, or duly perfected by filing, prior to the filing of such notice and shall not have priority over any real estate tax liens, whether attaching on the property before or after the filing of the notice.  Such a lien shall be satisfied to the extent of the value of the consideration 

received at the time of transfer of ownership, and if the lien is not fully satisfied at the time of transfer, it shall remain a lien on the property until it is fully satisfied.

	(e) A form of notice substantially as follows is sufficient to comply with subsection (a):



NOTICE OF LIEN UNDER HAZARDOUS WASTE MANAGEMENT ACT

OF 1983



	Name of titleholder(s)__________________________________________________________

	Property address______________________________________________________________

	Description of property subject to possible lien sufficient to identify such property___________

	Date, signature, and address of the commissioner or the commissioner’s

		authorized designee_________________________________________________________

The register of deeds shall note the date and time of filing, and an appropriate registration number, and shall record the notice in the lien book in the office of the register.

	(f)	The effective date of all prior liens claimed under this chapter shall be unaffected by the 1986 amendment to this section if a notice is filed in accordance with subsection (a) on or before December 31, 1986, which notice shall set forth, in addition to the information required by subsection (e), the claimed effective date of the lien if earlier than the date of the filing of the notice.  After December 31, 1986, all claimed liens shall be effective as of the date the notice is filed pursuant to subsection (a).  [Acts 1983, ch. 423, § 9; 1986, ch. 528, § 1; 1988, ch. 856, § 1; T.C.A., § 68-46-209; Acts 1994, ch. 890, § 11.]



�Amendments.  The 1994 amendment rewrote (b).

Effective Dates.  Acts 1994, ch. 890, § 15.  May 9, 1994.

�

68-212-210.  Funds for responsible waste disposal. - (a) The board shall promulgate rules and regulations in accordance with the provisions of the Uniform Administrative Procedures Act, compiled in title 4, chapter 5, to establish eligibility requirements for a local government to receive funds, if any, appropriated by the general assembly in the general appropriations act to encourage responsible waste disposal.

(b)	At a minimum, for a local government to be eligible to receive such funds, the commercial facility must be located within the jurisdiction of such local government, such facility must have a permit to operate pursuant to the provisions of § 68-212-108, such facility must be constructed and operational and the following standards must be met:

(1)	The facility is multi-purpose with both land disposal capability and facilities for advanced technology, high-temperature thermal treatment;

(2)	The facility has a minimum design capacity to operate for twenty (20) years;

(3)	The facility is operated pursuant to the provisions of part 1 of this chapter; and

(4)	The local government with jurisdiction over the facility does not have any zoning requirement, subdivision regulation, ordinance, regulation or other provision of law which is more stringent than state law regarding the location and operation of the facility.

(c)	If the facility is located in the jurisdiction of more than one (1) local government, the money shall be apportioned between the eligible govern�ments.

(d)	Twenty-five percent (25%) of the funds distributed to the local govern�ment shall be earmarked for conducting tests pursuant to § 68-212-208 and for monitoring, assessing-, and abating health risks and hazards associated with the commercial facility. [Acts 1983, ch. 423, § 10; 1988, ch. 578, § 5; T.C.A., § 68-46-210.1



Section to Section References.  This section is referred to in § 68-212-211.



68-212-211.  Local government fees - State hazardous waste man�agement fee. - (a) Any local government which has received the funds deposited in the responsible waste disposal incentive fund pursuant to § 68-212-210 may    levy an additional fee on the disposal of hazardous wastes disposed of at the facility within its jurisdiction not to exceed the following:

(1)	Five dollars  ($5.00) per ton on the land disposal of hazardous wastes; and

(2)	Two dollars   and fifty cents ($2.50) per ton on the treatment of such wastes. ,

(b)	In addition to such local government fees, the board shall levy a state hazardous waste management fee on such commercial facility in a sum sufficient to replace the fees levied and appropriations made pursuant to § 68-212-203.  Such fees shall be structured to encourage the treatment, re�duction and reclamation of hazardous wastes.  At such time as such state fees are levied, all fees levied pursuant to § 68-212-203 shall be rescinded and the obligation to pay such fees shall cease to exist.

(c)	All fees levied pursuant to this section shall be paid quarterly by the owner or operator of the commercial facility to the department of revenue.  Such department shall remit the local government fee to the county in which such facility is located and shall deposit the state fee in the fund.  The board shall adopt rules and regulations in accordance with the Uniform Administra�tive Procedures Act, compiled in title 4, chapter 5, governing the collection of such fees and the records required to be maintained by such facility. [Acts 1983, ch. 423, § 11; T.C.A., § 68-46-211.1



68-212-212.  Annual reports - Public hearings - Toll-free number �Notice to register of deeds regarding sites, containment and cleanup. �(a) On October 1 of every year, the commissioner shall submit to the speakers of both houses of the general assembly and to the state library and archives a report documenting the expenditure of all funds expended from the hazardous waste remedial action fund during the preceding twelve (12) months.

(b)	The department shall conduct a public hearing in each grand division of the state annually to receive comments from the public regarding expendi�tures from the hazardous waste remedial action fund.

(c)	The department shall maintain a toll-free number which may be utilized by citizens living anywhere in the state to report to the commissioner any problems caused by hazardous substances.

(d)	The commissioner shall notify the register of deeds in each county in which property has been placed on the list of inactive hazardous substance sites.  The register shall record a notice that the property has been so listed.  If the commissioner later determines that no further investigation, containment or cleanup is indicated at a listed site, the commissioner shall file a statement of this determination in the office of the register of deeds of the county in which the property lies.  Upon receipt of any such statement, the register shall record the same.  If containment or cleanup of hazardous substances occurs on a listed site, the commissioner shall notify the register of deeds of such containment and cleanup and the register shall record the same. [Acts 1983, ch. 423, § 12; 1986, ch. 644, § 17; 1988, ch. 559, § 5; T.C.A., § 68-46-212.]



Cross-References.  Grand divisions of state, title 4, ch. 1, part 2.



68-212-213.  Violations - Criminal and civil penalties. - Any person who:

(1)	Fails to pay the fees authorized by this part;

(2)	Fails to file any reports, records or documents required pursuant to this part;

(3)	Fails, neglects, or refuses to comply with any order issued pursuant to this part; or

(4)	Knowingly gives or causes to be given any false information in any reports, records, or documents required pursuant to this part commits a Class B misdemeanor.  In addition, such person shall be subject to a civil penalty of up to ten thousand dollars ($10,000) and, if appropriate, the original fee plus interest.  Each day such violation continues constitutes a separate offense. [Acts 1983, ch. 423, § 13; 1986, ch. 644, § 18; Acts 1989, ch. 591, § 112; T.C.A., § 68-46-213.1



�Cross-References.  Penalty for Class B mis-,

demeanor, § 40-35-111.

 Section to Section References.  This section is referred to in §§ 68-212-215, 68-212-216.



�

68-212-214.  Jurisdiction for civil proceedings. - The jurisdiction for all civil proceedings under this part shall be in the chancery court of Davidson County. g [Acts 1983, ch. 423, § 14; T.C.A., § 68-46-214.1



68-212-215.  Enforcement. - (a) The commissioner shall exercise gen�eral supervision over the administration and enforcement of this part.

(b)	The commissioner is authorized in addition to other enumerated powers in chapter 211 of this title and part 1 of this chapter to investigate, identify, and provide for reasonable and safe containment and clean up, including monitoring and maintenance, of inactive hazardous substance sites.

(c)	If any provision of this part is not being carried out, or if effective measures are not being taken to comply with provisions of this part, the commissioner may issue an order for correction to the appropriate person, and this order shall be complied with within the time limit specified in the order.  Such order shall be made by personal service or shall be sent by registered mail.

(d)	 Any person against whom an order is issued may secure a review in accordance with § 68-212-113 and title 4, chapter 5, part 3.  Any person failing, neglecting, or refusing to comply with any order of the commissioner or the board shall be subject to the civil and criminal penalties provided in § 68-212-213.

(e)	The board is empowered in addition to any other enumerated powers in chapter 211 of this title and part 1 of this chapter to adopt and enforce rules and regulations in accordance with the provisions of the Uniform Administrative Procedures Act, compiled in title 4, chapter 5, to implement this part, to hear appeals from orders or assessments issued by the commissioner pursuant to this part, and to issue orders for enforcement of this part.

(f)(1) Whenever any order or assessment under this section has become final, a notarized copy of the order or assessment may be filed in the office of the clerk of the chancery court of Davidson County.

(2)	When filed in accordance with subdivision (f)(1), a final order or assessment shall be considered as a judgment by consent of the parties on the same terms and conditions as those recited therein.  Such judgment shall be promptly entered by the court.  Except as otherwise provided in this section, the procedure for entry of the judgment and the effect thereof shall be the same as provided in title 26, chapter 6.

(3)	(A) A judgment under subdivision (f)(2) shall become final on the date of entry, if the final order or assessment resulting in the judgment is from the board.

(B)	If the final order or assessment resulting in the judgment under subdivision (f)(2) is from the commissioner, within forty-five (45) days after entry of the judgment, any citizen shall have the right to intervene on the ground that the penalties or remedies provided are inadequate or are based on erroneous findings of facts.  Upon receipt of a timely motion for interven�tion, the court shall determine whether it is duplicitous or frivolous, and shall notify the movant and the parties of its determination.  If the motion is determined not to be duplicitous or frivolous, all parties shall be considered to have sought review of the final order or assessment, and the court shall proceed in accordance with § 4-5-322.  If no timely motion for intervention is filed, or if any such motion is determined to be duplicitous or frivolous, the judgment shall become final forty-five (45) days after the date of entry. (4) A final judgment under this subsection has the same effect, is subject to the same procedures, and may be enforced or satisfied in the same manner, as any other judgment of a court of record of this state. [Acts 1983, ch. 423, § 15; 1988, ch. 559, § 6; 1989, ch. 321, § 8; T.C.A., § 68-46-215.]



�Compiler's Notes.  Acts 1989, ch. 321, § 15 provided that the amendment to this section by that act does not affect rights or duties that matured, liabilities that were incurred. or proceedings begun before May 18, 1989.  Cross-References.  Certified mail instead of registered mail, § 1-3-111.



�

68-212-216.  Right of entry by commissioner - Penalties. - (a) The commissioner or the commissioner's designee has the right to enter any place where hazardous substances or substances which may be hazardous are, or may have been generated, stored, transported, treated, disposed of, or othe�wise handled.  The commissioner has the right to enter any other property which must be entered in order to reach the hazardous substance site.

(b)	Any entry by the commissioner for activities authorized in this section shall be construed as an exercise of police power and shall not be construed as an act of condemnation of property or of trespass.

(c)	Any person who refuses entry to the commissioner for activities authorized in this subsection shall be subject to a fine of up to one thousand dollars ($1,000).  In addition, such person shall be subject to a civil penalty of up to ten thousand dollars ($10,000) as described in § 68-212-213.

(d)	Each refusal of entry or act preventing sample collection shall consti�tute a separate offense. [Acts 1983, ch. 423, § 16; 1986, ch. 644, § 19; T.C.A., § 68-46-216.1



�Section to Section References.  This section is referred to in § 68-212-206.



�

68-212-217.  Landfill permits - Public hearings. - The board by rules and regulations promulgated pursuant to the Uniform Administrative Procedures Act, compiled in title 4, chapter 5, shall develop a procedure for public hearings and comment to be conducted in conjunction with the granting of permits pursuant to § 68-212-108 for a commercial landfill facility for the disposal of hazardous wastes.  Information concerning facilities to be permitted shall be available to the public upon request if not designated as proprietary pursuant to the provisions of § 68-212-109.  The information and testi�mony presented by the public shall be considered by the commissioner and the board prior to granting a permit. [Acts 1983, ch. 423, § 17; T.C.A., § 68-46-217.1



68-212-218.  Landfill permits - Denial for past convictions. - No permit for a commercial landfill facility for disposal of hazardous wastes shall be issued pursuant to § 68-212-108 if:

(1)	 Any person who is the legal or beneficial owner of ten percent (10%) or more of the stock of the company or corporation applying for such permit has been convicted of any felony or has been convicted of a misdemeanor for the unlawful storage, treatment or disposal of hazardous wastes; or

(2)  Any employee of the company or corporation applying for such permit has been convicted of any felony or has been convicted of a misdemeanor for the unlawful storage, treatment or disposal of hazardous wastes. [Acts 1983, ch. 423, § 18; T.C.A., § 68-46-218.1



68-212-219,        68-212-220.         [Reserved.]



�Compiler's Notes.  Former §§ 68-46-219 and 68-46-220 (Acts 1983, ch. 423, §§ 19, 20), concerning landfill permits, approval by county and local authority unaffected, were repealed by Acts 1989, ch. 552, § 2. Upon the transfer of this part in 1992, this location was reserved to preserve the relationship of the code sections in- this part.�

68-212-221.  Fees additional to other fees and taxes. - The fees levied by the provisions of this part shall be in addition to all other taxes or fees, whether levied in the form of excise, license, or privilege taxes, and shall be in addition to all other fees and taxes levied. [Acts 1983, ch. 423, § 21; T.C.A., § 68-46-221.1



68-212-222.  Permit exemption - On site clean-up activities.  No state or local permits shall be required for clean-up activities which are conducted entirely on site and in accordance with this part; provided that such clean-up activities meet the standards that would apply if such permits were required. [Acts 1989, ch. 321, § 9; T.C.A., § 63-46-222.1



�Compiler's Notes.  Acts 1989, ch. 321, § 15 provided that this section does not affect rightsor duties  that  matured, liabilities that were incurred, or proceedings begun before May 18, 1989.�

68-212-223.  No permits for landfills violating § 11-13-111. - No permit to construct or operate a landfill for the disposal of solid or hazardous waste shall be granted if the location of such landfill would violate the provi�sions of § 11-13-111. [Acts 1990, ch. 1077, § 2; T.C.A., § 68-46-223.1



�Cross-References. Similar provisions, §§ 68-211-118, 68-212-120.�

	68-212-224.  Voluntary cleanup oversight and assistance program. �(a)  There is hereby established a voluntary cleanup oversight and assistance program whereby parties who are willing and able to conduct an investigation and cleanup of an inactive hazardous substance site may do so with departmental oversight upon entering into a consent order outlining steps to be taken for investigation, cleanup, monitoring maintenance and oversight cost reimbursement.

	(b)	 There is levied a fee of five thousand dollars ($5,000) for participation in this program.  This fee shall be in addition to and not in lieu of any moneys expended from the remedial action fund and shall be in addition to any other fee assessed pursuant to this part.

	(c)(1) The participation fees shall be used to establish a voluntary cleanup oversight and assistance fund.  The purpose of this fund is to pay for state oversight of any cleanup efforts.

	(2)	 Any unencumbered funds and any unexpended balance of this fund remaining at the end of any fiscal year shall not revert to the general fund, but shall be carried forward until expended in accordance with the provisions of this part.

	(3)	 Interest accruing on investments and deposits of the voluntary cleanup oversight and assistance fund shall be returned to this fund and remain a part of' this fund,

	(d)(1) Moneys expended from the remedial action fund for investigation prior to a party's participation in this program shall be recovered and deposited to that fund.

	(2)	Once a consent order has been entered, the commissioner has the discretion and is authorized to expend moneys from the remedial action fund to pay that portion of the investigation, cleanup, monitoring, maintenance and oversight of an inactive hazardous substance site to the extent such expenditures are not allocated under the consent order to the potentially liable party conducting the investigation and cleanup of the inactive hazardous substance site pursuant to this program.  The commissioner is authorized to seek recovery of such expenditures from the remedial action fund from other liable parties in the full amount of their respective allocated share of liability by any legal remedy through the exercise of his powers and duties as established by this part; provided, however, that if the consent order establishes an allocation of liability for the potentially liable party participating in the voluntary program, the commissioner may not assess the participant for a share of liability greater than the allocation established in the consent order.

	(e)	 The criteria for selecting containment and cleanup actions, including monitoring and maintenance options to be followed under the voluntary cleanup and oversight assistance program, shall be those specified in § 68-212-206(d).

	(f)	 In the event the responsible party participating in the voluntary program does not fulfill the requirements as established in the consent order, the commissioner may exercise those powers and duties or other legal remedies as established under this part. [Acts 1994, ch. 890, § 12.]

(g) Upon completion of all terms and conditions agreed to in a consent order under this program, the commissioner shall issue a letter to the potentially liable party participating in the program indicating that such party's obligations under the consent order have been completed and, if appropriate, that no further action will be required of the participating party.

(h)  The commissioner has the discretion and is authorized to establish an allocation of liability consistent with Section 68-212-207(b) in a consent order with a potentially liable party participating in the voluntary program; provided, however, that such allocation shall only be binding among the state, the potentially liable party participating in the voluntary program and to the extent that the participant’s obligations under the consent order are fully assumed, the participant’s successors-in-title to the hazardous substance site to the extent that such successors-in-title liability under this part arises by virtue of ownership of the site.  Such allocation shall be considered a final determination of the participant’s liability and shall not (i) constitute an admission of liability, or (ii) have an effect on and be considered in determining the allocable shares of liability of other liable parties for the site.  Any allocation included in a consent order under this program shall not be admissible in any suit, hearing or other proceeding that involves a person not a party to such consent order.



�Amendments.  The 1995 amendment deleted the word “by” and substituted a comma in (a), deleted the second sentence of (d)(1), added new section (d)(2), added new sections (g) and (h).

  Effective Dates.  Acts 1994, ch. 890, § 15.  May 9, 1994.
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